INTRODUCTION Brian Tamanaha's Failing Law Schools (University of Chicago Press
) is a blistering critique of legal education and a rallying cry for radical reform. As readers flip through this well-written sermon, they can practically smell the brimstone. Professor Tamanaha's argument is that legal education has become too expensive to justify its cost, particularly for graduates considering a career in public service, and that this problem can best be addressed by increasing faculty teaching loads, reducing support for legal scholarship, slashing faculty compensation, and reducing the availability of protections such as tenure. He is particularly critical of nonelite law schools, whose graduates on average earn less than graduates of elite schools, but his proposed reforms would leave few unscathed. 1 Professor Tamanaha's critique of legal education is not without precedent. Similar criticisms of universities have been made by many conservatives. 2 The importance of Professor Tamanaha's critique of the legal academy is perhaps not its novelty but rather its author's status. Tamanaha is not a raider lobbing bombs across the parapets-he is an inside man: a former law school interim dean, a scholar in the field of legal theory, and a tenured professor at the top-thirty-ranked Washington University in St. Louis. Working from the inside, Tamanaha has the potential to fracture the academy, pitting elite schools against the rest, 3 big against small, 4 urban against rural, 5 private against public; 6 to pit faculty against each other-clinicians against researchers, 7 the young against the experienced, 8 conservatives against liberals; 9 to pit students against their teachers, 10 and ultimately to turn the voting public against law students and the legal profession.
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Professor Tamanaha started his battle against tenured faculty in the late 1990s when he served as an interim dean of St. John's University School of Law in Queens, New York. 12 He eliminated summer research stipends for most faculty, forced out some of his colleagues, and held the line on tuition increases for one year. 13 In Tamanaha's recounting, he rescued the law school from an entrenched gerontocracy of unproductive and overpaid faculty and reversed a slide in its academic ranking. 14 In Failing Law Schools, Tamanaha generalizes from his early experience at St. John's to conclude that the problem with legal education is that most faculty members are overpaid and unproductive. 15 Professor Tamanaha argues that scholarly productivity should be a low priority outside a thin firmament of elite schools. it. 18 When the level of exploitation by the rentier class of law school faculty is revealed to the underclass of students, 19 the system will either collapse under its own weight or be forced to undertake radical reform. 20 Or to put it in nonmaterialist terms: repent law professor, for the end is nigh.
I. TAMANAHA'S PROPOSAL: STARVE THE BEAST Like any secular revolutionary or radical preacher, Tamanaha closes by laying out a path to salvation. Tamanaha argues that nonelite law schools should transform themselves into the Motel 6 of legal education:
21 staffed by a low-paid, itinerant workforce of part-time adjuncts; engineered to minimize costs; and focused primarily on serving the needs of the poor. 22 If the professoriate will not voluntarily accept a large pay cut, then some external power should force it upon them: the American Bar Association (ABA) should lower accreditation standards, 23 or the states should reduce licensing requirements, 24 and with the floodgates open, free market competition will take care of the rest.
If bar associations and states are not willing to experiment with extensive free-market reforms, Tamanaha hopes that the federal government will cap access to student loans to prevent law students from borrowing against their future earnings to invest in a legal education. 25 Tamanaha also proposes cuts to federal debt forgiveness programs. Although he describes the lack of legal services for the poor as a crisis, 26 he worries about federal student loan forgiveness programs-which subsidize graduates who work in public service or who have low incomes because they serve the poor-on the grounds that these programs may require an investment from taxpayers without imposing sufficient pain on professors. 27 18 Id. at 160-66. 19 Id. at 51-52 (suggesting that faculty "have artificially boosted their salaries in classic rentseeking terms."); id. at 53 (Law professors' "quality of life is far better than that of lawyers, and we make more money than most lawyers."); id. at 61 ("[S]tudents should not be made to bear a costly burden for faculty research."). 20 Id. at 145 ("[I]nflated employment and salary rates [at graduation or nine months after] posted by law schools helped artificially prop up demand. . . . It is an elaborately constructed mirage."); id. at 181-82 ("Schools will be downsized whether they want to or not. . . . The age of indulgence for law schools will make way for a time of pain." 29 Id. at 179-80 (rejecting an inflation-adjusted, per-student cap on student loans because "law schools can take in more students-as they have been doing-which would exacerbate the difficulty graduates have finding jobs and would increase the total sum of money supplied [to law schools] by the government"). 30 See id. at 134 ("Students from middle-class and poor families frightened by the specter of taking on insurmountable debt will increasingly forgo law school. . . . Our tuition-scholarship matrix helps the wealthy consolidate their grip on elite legal positions."). 31 See supra notes 26-27 and accompanying text. 32 TAMANAHA, supra note 1, at 27 ("The real enemy of the middle class and poor is the expensive academic model . . . ."); id. at 178-80 (criticizing federal student loans as "a funding program for law schools" and advocating a cap on loans); id. at 178 ("Losing federal loan eligibility would be the death penalty.").
earnings are relatively low, 33 are toward the bottom of the earnings distribution for lawyers, 34 or are otherwise biased down compared to the earnings figures he cites for college graduates.
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Professor Tamanaha overstates the predictive power of starting salaries, and he contradicts his own sources when he states that law graduates' earnings grow slowly and do not typically increase after the first ten years. Tamanaha writes that "[t]he earnings of lawyers in this range will increase modestly-about ten years out, average earnings peak and remain flat thereafter . . . ."
36 His source, in fact, states: "By far, the biggest gain over the early years of one's career involves those with Professional degrees. Workers with Professional degrees earn 100 percent more in their 40's than they do in their initial years in the workforce." 37 Carnevale et al. find that earnings of generic professional school graduates do not peak in their mid-thirties but rather in their forties after rapid growth. Other sources also report rapid earnings growth and late earnings peaks.
38

A. Lifetime Earnings of Graduates
Tamanaha is at his best when he critiques empirical studies that suggest that generic professional degrees pay off handsomely. 39 He correctly points out that such studies were not designed to measure the specific value of a law degree, the outcomes for generic professional degree holders may not reflect those for law degree holders, and law degree holders are not the same as lawyers, since many law school graduates do not practice law. 40 He also points out that these studies assume continuous full-time employment, even though many individuals will sometimes work part-time or experience periods of unemployment. Comparing lifetime earnings of law degree holders to earnings of similar bachelor's degree holders, we find that the pretax value of a law degree is approximately $1,030,000 on average, $770,000 at the median, $430,000 at the twenty-fifth percentile, and $1,420,000 at the seventy-fifth percentile. 45 These figures include the opportunity costs of foregone wages while in law school and financing costs. 46 We also provide separate analyses of earnings for men and women. We find that the value of a law degree at the median is higher for women than for men because of a larger increase in work hours, but at the mean, the value for men and women is similar. 47 Thus, the value of a law degree typically exceeds its costs 48 by hundreds of thousands of dollars. Even at the twenty-fifth percentile, a law degree is typically a profitable investment.
At current price levels, law degrees generally provide an attractive double-digit pretax rate of return. 49 Legal education is profitable both for students and for the federal government as tax collector and lender. In sum, the evidence simply does not support Professor Tamanaha's thesis. Figure 2 below, abstracted from The Economic Value of a Law Degree, highlights the rapid growth of law degree holder earnings relative to bachelor's degree holder earnings as workers gain experience. The pattern for law degree holders is consistent with the overall pattern for professional degree holders. 47 Id. at 25. The value at the median is approximately $860,000 for women and $650,000 for men. 48 After excluding subsidies from state and local governments and deducting grants and scholarships, the average three-year net-tuition cost of a law degree is probably somewhere between $80,000 and $100,000. As several of the studies Professor Tamanaha cites point out, and as our own analysis in The Economic Value of a Law Degree shows, earnings typically peak at middle age, between ages fifty and fifty-five. Professional degree holders typically start out at higher earnings levels than bachelor's degree holders, and they also usually see their earnings increase at a much faster rate and over a longer period of time-that is, professional degree holders peak higher and later in life than bachelor's degree holders.
B. Inconsistent Assumptions About Age, Experience, Work Status, and the Definition of Earnings
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Because starting salaries are not a very good predictor of lifetime earnings, earnings premiums must be estimated at multiple ages or experience intervals.
This illustrates a problem in Professor Tamanaha's analysis. He compares the earnings of terminal bachelors who majored in political science at "midcareer" 51 -at peak earnings, typically in their forties, with around ten to twenty years of work experience 52 -to the earnings of lawyers at all age and experience levels, and excluding high-earning law firm partners. 53 Because many law graduates who do not make partner transition to roles other than legal practice after their first few years, Tamanaha's sample disproportionately includes young and inexperienced law graduates.
In addition to mismatching age and experience levels, and excluding law firm partners, Professor Tamanaha mismatches work statuses 54 -exclusively full-time bachelor's degree holders versus mixed part-time and full-time lawyers-in a way that underestimates the earnings of lawyers relative to bachelor's degree holders.
Moreover Due to these problems, Professor Tamanaha ends up comparing the earnings of roughly the seventy-fifth percentile bachelor's degree holders to the earnings of twenty-fifth percentile lawyers. 59 In other words, Professor Tamanaha asserts that the difference in earnings between law graduates and bachelor's degree holders is largely due to differences in the innate abilities and motivation of the students, and that these differences swamp anything contributed by a law degree.
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In The Economic Value of a Law Degree, our analysis of detailed demographic data, test scores, grades, college majors, college costs, and proxies for motivation, family background, and work preferences suggests that ability sorting is modest, accounting for perhaps a 0%-10% earnings premium, whereas the overall earnings premium is on the order of 65%-99%. 61 That is, the type of person who could have chosen to attend law school might earn slightly more than the typical bachelor's degree holder, even without a law degree. But the disparity in earnings based on observable differences is small and does not change our basic conclusions that law degrees more than pay for themselves. nonproduction bonuses because they generally are "not directly related to output of an employee or group," as opposed to commissions measured as a percent of sales. Tamanaha concludes that lawyers who do not start their careers in big firms or who graduate from nonelite schools are doomed to penury. 62 But two of the reports that Tamanaha relies upon contradict his conclusion. 63 Studies show that as law graduates gain experience, those in the practice settings with the lowest initial earnings experience the most rapid earnings growth. 64 Similarly, although graduates of low-ranked schools have lower initial earnings, their earnings grow more rapidly than those of graduates of elite schools. 65 Tamanaha states that law graduates struggle under crushing debt burdens.
66 But the American Bar Foundation and NALP's After the JD II survey finds that debt levels do not predict job choice, 67 that most law graduates report that debt has a minimal effect on other major life decisions, 68 and that law graduates are able to pay down their student loans quickly.
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To be sure, After the JD tracks law students who graduated in the early 2000s, when tuition was lower. Nonetheless, publicly available data that we summarize in The Economic Value of a Law Degree shows that former law students who entered repayment more recently continue to be much less likely than former college students or other former advanced degree students to default on their student loans. choices, such as whether or when to have children or purchase a home."). 69 Although graduates have up to twenty-five years to repay federal student loans under extended and income-contingent repayment plans, and the benefits of a legal education typically accrue over an even longer period, within three years of graduation, 16% of law graduates in the After the JD study had no educational debt. Four years later, 36% of those graduates had no education debt. In four years, median debt levels of those with debt dropped from $70,000 to $50,000, and the percent of graduates with more than $100,000 in debt dropped from 21% to 8%. For example, Professor Schlunk's analysis assumes astronomical discount rates, low earnings growth rates, and zero inflation for thirty-five years.
72 None of these assumptions are empirically or theoretically justifiable.
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Most studies by economists have generally used a discount rate between 2.5% and 3%.
74 Some studies have related appropriate discount rates to the actual student loan interest rates faced by prospective students. 75 Compared with the 3% discount rates applied in labor market studies by economists and suggested by the real (net-inflation) costs of financing a law degree with federal student loans, 76 Professor Schlunk applies real discount rates of between 8% and 27%. 77 If Professor Schlunk had used comparable assumptions about discount rates to evaluate the value of a college degree compared to a high school diploma, he would have reached the conclusion that few should go to [ college. Indeed, given a 30% nominal discount rate, whether it makes financial sense to complete high school might be debatable. 78 Professor Chen assumes that the debt-to-income ratios used by mortgage lenders can be applied to law students. 79 But law graduates experience rapid earnings growth, making debt-to-income ratios at graduation poor predictors.
Moreover, the meaning of financial ratios is context specific. 80 Chen does not consider actual law student loan performance. 81 Publicly available data unambiguously show that law students have extremely low default rates relative to other student borrowers even though they have high debt levels. 82 This was true both before and after federal income-based debt forgiveness programs became available. And because we can see the difference in relative default rates across programs with access to the same loan terms, we can rule out the possibility that more generous terms are driving lower law student defaults.
III. TAMANAHA'S PROPOSED SOLUTIONS Professor Tamanaha's diagnosis is incorrect. But that does not necessarily mean that his prescriptions are. Tamanaha makes a variety of suggestions for reforms of legal education, some of which already exist in certain places. Natural variation in practices among law schools and differences in regulations between states present opportunities to evaluate the likely impact of different reforms through rigorous empirical research. Some of the proposed reforms may not have the effects Tamanaha anticipates, or may come with unforeseen drawbacks. Others may turn out to be beneficial. These are ultimately empirical questions, and we will be interested to see what, if any, changes to legal education emerge as successful in the years to come.
A. Reduce Access to Student Loans
For example, Professor Tamanaha concludes that the cost of legal education and student loan burdens are the primary barriers preventing law 78 Professor Schlunk might maintain that his discount rate reflects the high risks of a law degree. In
The Economic Value of a Law Degree, we find that law degrees are good investments even at the low end of returns. Risk to law students is further reduced through loan forgiveness programs available to low-income graduates, while risk to taxpayers is mitigated through high student loan interest rates, low default rates, and progressive taxation of successful graduates. 79 graduates from serving the poor. 83 But the After the JD and After the JD II studies do not provide much support for this view. 84 Even if debt is a deterrent, perhaps all that is needed is to explain better how student loan forgiveness now works. Federal programs cap debt service payments as a share of disposable income and forgive the remaining student loan balance after ten years of public service. 85 The higher students' debt levels, the more valuable debt forgiveness and the more attractive public interest work becomes relative to private practice. If law schools were to charge more and student debt levels were to increase, public interest work would become more financially attractive relative to private practice. 86 Tamanaha's revenue-cutting proposal also may devalue the law schools' own internally funded debt-forgiveness programs, which subsidize low-income graduates working in the public sector. Professor Tamanaha's proposed reformscutting law school tuition to reduce debt and capping federal student loans to law students-would effectively reduce government and law school subsidies to public interest work and would make law graduates more likely to prefer lucrative jobs in the private sector.
Tamanaha's proposals risk reducing the relative attractiveness of public service by converting programs that make subsidies contingent on public service into ones that provide subsidies to all.
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The most plausible reason that many law graduates prefer private practice over public service is not that they are overburdened with debt, but rather that the pay differential is simply too large. It is not surprising thatgiven a choice between serving the poor and working for the rich-many 83 See TAMANAHA, supra note 1, at 134 ("Current law graduates are compelled by their debt to seek corporate law jobs that many do not otherwise desire."). 84 See supra note 63 and accompanying text. 85 Public Service Loan Forgiveness Program, FED. STUDENT AID (Dec. 2013), http://studentaid.ed.gov/sites/default/files/public-service-loan-forgiveness.pdf. Graduates working in the private sector are eligible for debt forgiveness after twenty to twenty-five years, and those whose incomes are too high relative to their debts are ineligible. See Income-Based Plan, FED. STUDENT AID, http://studentaid.ed.gov/repay-loans/understand/plans/income-based (last visited Jan. 14, 2014); Pay as You Earn Plan, FED. STUDENT AID, http://studentaid.ed.gov/repay-loans/understand/plans/pay-as-youearn (last visited Jan. 14, 2014). 86 Law schools' abilities to cross-subsidize public interest work may be limited by competition between law schools for students. Students interested in private sector work would likely avoid a law school that increased tuition too much to try to subsidize public interest work. 87 One small study of New York University (NYU) law students found that students who received a tuition discount, contingent on working in public interest, were more likely to enroll at NYU and to work in public interest than those who received economically similar debt repayment assistance through NYU, also contingent on public interest work. Erica Field, Educational Debt Burden and Career Choice: Evidence from a Financial Aid Experiment at NYU Law School, AM. ECON. J.: APPLIED ECON., Jan. 2009, at 1. This study does not support Tamanaha's policy prescription because tuition reduction was contingent on public interest work-the student would be forced to repay the tuition discount if he or she worked in the private sector. This is distinct from the unconditional tuition reduction proposed by Tamanaha. At the time of the NYU study, federal income contingent debt forgiveness programs were not available, and these were implemented prospectively.
law graduates would prefer to eat well, dress well, live in good neighborhoods, and purchase good health care and education for themselves and their children. Many Americans would prefer the same things, if they were fortunate enough to have the same opportunities.
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Tamanaha does suggest one interesting option to reduce student debt burdens. Universities could begin financing their own law students rather than relying on the federal government or private lenders to do so. 89 Leaving aside concerns about scale, expertise, and diversification of risk, this suggestion is promising. Law graduates have high incomes and relatively low default rates. Federal student loans to graduate students-in particular Grad Plus loans-are relatively expensive. A lender with low customer acquisition and administrative costs could potentially undercut the federal government's prices, reduce students' financing costs, and still turn a profit on the loans.
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B. Reduce Faculty Resources
Tamanaha concludes that faculty compensation, research support, and tenure protections can be reduced without any long-term impact on the quality of instruction at law schools. This assertion is based in part on his belief that "law professors have been doing swimmingly well compared to most lawyers for some time now." 91 But Tamanaha's claim that most law faculty earn more than most lawyers is incorrect. To the contrary, law professors earn less than lawyers at every point in the earnings distribution. Figure 3 below shows earnings at the tenth, twenty-fifth, fiftieth, and seventy-fifth percentiles and at the mean for lawyers and law professors. All data comes from the U.S. Department of Labor Bureau of Labor Statistics, Occupational Employment Statistics.
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Tamanaha uses this data for lawyer earnings, but he overlooks the availability of law professor earnings from the same source. 93 88 Indeed, Professor Tamanaha concludes that recipients of merit scholarships are the most likely to secure high-paid jobs, notwithstanding merit scholars' low debt burdens. TAMANAHA, supra note 1, at 98. 89 Earnings for law professors are lower than those for lawyers, even though the lawyer data excludes high-earning law firm partners 94 and many of the lawyers will have less work experience than law professors. 95 Moreover, observable differences between future law professors and future lawyers in academic performance, caliber of law school attended, and credentials, such as federal judicial clerkships, 96 suggest that the typical law professor could 94 See supra note 53 and accompanying text. 95 Median lawyer age is roughly forty-nine-although as noted above, the Bureau of Labor Statistics group will likely be younger because it excludes solo practitioners and partners-while median law faculty age is fifty-six to sixty. probably have earned more than the typical lawyer if the professor had chosen to practice law instead of teaching. Tamanaha presents a distorted view of law faculty compensation by focusing on the pinnacle of the profession-faculty at elite law schools, the highest paid law school deans, and tenured full professors who typically have decades of work experience and are near peak earnings. 97 Most law professors earn far less for most of their academic careers. Tamanaha also confuses "full" professors-the most senior, experienced, and highly paid professors who have obtained tenure-with "full-time" professors-those whose full-time job is working as a professor, including lower paid assistant, associate, and nontenure-track faculty. 98 Because of these errors, Tamanaha dramatically overestimates typical law professor earnings, and therefore underestimates the opportunity cost of choosing law teaching over law practice.
This does not necessarily mean that law professors are undercompensated. As Tamanaha rightly notes, lower earnings may reflect a compensating differential for more pleasant work. 99 But he fails to appreciate that the existing wage structure already incorporates differences between the kinds of work performed by lawyers and law professors.
Tamanaha's claim that faculty compensation could be dramatically reduced without any long-term impact on the quality of legal education seems unlikely. Several empirical studies have examined the role of faculty compensation in recruitment and retention at the undergraduate level. They find that universities must offer compensation that is reasonably competitive with that available in the private sector or face shortages of qualified instructors in high-value, high-wage fields. Law professors in technical fields are drawn from the same pool of talent as doctors, lawyers, bankers, consultants, corporate executives, and government officials. Except for a small minority, they are motivated at least in part by compensation. While senior faculty may find it difficult to retrain for a different occupation, high-performing recent college and law school graduates can and will choose other occupations if faculty compensation and opportunities for research are reduced too much, and the quality of personnel at law schools will decline.
Professors place a high monetary value on tenure, and a university that unilaterally eliminated tenure would either have to pay more or suffer a loss in faculty quality. After controlling for faculty quality, university rank, and cost of living, university economics departments that are less likely to offer faculty tenure must pay untenured faculty more, in part to compensate for increased risk.
101
Despite the well-known problems of tenure, some claim that it can actually enhance efficiency from an institutional perspective because it encourages senior faculty to share their knowledge and hire the most talented junior faculty rather than attempt to protect their turf from potential competitors. 102 Tenure also encourages faculty to invest in highly specialized knowledge 103 and compete in a winner-take-all tournament. 104 Whether this is enough to counterbalance post-tenure incentive problems remains to be seen. Empirical studies show that the most highly qualified faculty value low teaching loads and academic prestige. 105 This suggests that highly talented faculty may be unlikely to agree to teach heavy loads at low-ranked (i.e., nonresearch) institutions unless they are well-compensated financially.
Professor Tamanaha concludes that low-cost, untenured, part-time, or adjunct faculty can be used to bring down costs without much loss to instructional quality. 106 Empirical studies have examined instructional 101 When four-year colleges increase the use of either full-time, nontenure-track faculty or part-time faculty, most studies find that undergraduate students become more likely to drop out in their first year and less likely to graduate. 107 Similarly, increased use of part-time faculty by community colleges appears to reduce the likelihood that students will either complete an associate's degree or transfer to a four-year college. 108 Worse outcomes for students of adjuncts and part-time faculty may be due in part to the heavy teaching loads that such faculty must take on, sometimes at multiple institutions, to make ends meet. 109 Different outcomes may also be explained in part by differences in job security between full-time, tenured research professors and adjuncts. Adjuncts typically give higher grades than full-time faculty, apparently because they face greater pressure to obtain high course evaluations so that their contracts will be renewed. 110 Professors can increase enrollments and boost course evaluations by assigning better grades for less work because students actively shop for such classes. 111 Students also give better course evaluations to professors who grade more generously and who flatter students-and worse evaluations to those who demand more work and more substantive learning.
Education is a complex market with known principal-agent problems. Tamanaha proposes reducing licensing and accreditation standards and letting students decide for themselves which classes to take. 113 But treating students as customers could reduce rigor because many professors, particularly those who are insecure about their jobs, respond to such incentives by easing classroom workloads and inflating grades. 114 The result may be that student customers study less, learn less, and are less prepared for the professional world. 115 Anecdotal evidence suggests that at current compensation levels, nonelite law schools struggle to find qualified full-time, tenure-track instructors in technical areas that are valued in the labor market. This includes fields such as taxation, financial regulation, patents, energy, health care, bankruptcy, and commercial law. 116 But it is precisely these areas that offer the most lucrative employment opportunities for law graduates and where law schools committed to providing a high earnings premium should be expanding their course offerings and full-time faculty. 117 
C. Shorter, Deregulated Legal Education
Professor Tamanaha advocates two-year law degrees as a bold reform that he anticipates the legal establishment will resist. 118 However, under the current system, only one year of law school is necessary to practice law in the largest legal markets, New York and California. 119 To sit for the bar 113 TAMANAHA, supra note 1, at 174 ("Prospective students will be able to pick the legal education program they want at a price they can afford."). 114 but he neglects to systematically evaluate whether low net tuition reflects efficiency, differences in state subsidies, 123 or inferior quality contributing to worse student outcomes after controlling for differences in student characteristics. 124 Among nonprofit universities, colleges with higher tuition prices generally spend more on instruction per student, and, after controlling for student characteristics, their graduates appear to earn more money. 124 Professor Tamanaha notes that one low-ranked law school's tuition increased after it was taken over by a for-profit company and gained accreditation, but he neglects to consider whether the increase in pricing might be for a reason other than market power conferred by accreditation, for example, the tendency of for-profit managers to try to maximize profit. See id. at 18-19; see also id. at 197 n.27 (acknowledging that unaccredited law schools have lower bar passage rates than accredited law schools, but attributing this to differences in student characteristics-without presenting any data on underlying student characteristics or citing or performing any formal empirical analysis IV. LOW-COST SOLUTIONS THAT TAMANAHA OPPOSES Professor Tamanaha wants more low-cost options for legal education, 126 but he denigrates many low-cost opportunities currently available to law students.
Thanks to aggressive competition between law schools for students with high grades and test scores, students with above-average abilities often can benefit from tuition discounting by attending a lower ranked institution. 127 Such scholarships enable students to obtain a legal education at low or no direct cost, enable students of limited means but strong motivation and ability to attend law school, and reward law schools that provide such scholarships with a higher ranking and a more vibrant community. But to Professor Tamanaha, merit-based scholarships are "malign,"
128 "indefensible," 129 and "help[] the wealthy consolidate their grip on elite legal positions." 130 Tamanaha overlooks the possibility that differences in outcomes between graduates of different law schools may simply be due to differences in the abilities of the incoming students. 131 He also overlooks the possibility that peer effects from high performers may help lower performing classmates, 132 instead viewing law school as a zero-sum competition.
Opportunity costs can be minimized by attending law school part-time or at night while working a full-time job. According to the 2014 ABA-LSAC Official Guide to ABA-Approved Law Schools, more than a hundred ABAapproved law schools offer part-time programs.
133 But Professor Tamanaha condemns law schools for opening part-time programs to students who are not necessarily working full-time but are academically less well-prepared than full-time students. Tamanaha faults law schools for "stigmatizing" part-time students and using part-time programs to exploit "a loophole" in U.S. News rankings. 134 He dismisses the possibility that some students may benefit from a slower pace in their first year of law school as "hooey," 135 and overlooks the possibility that part-time programs may need a minimum number of students to be financially viable. CONCLUSION Tamanaha's attack on legal education comes at a time of economic recession. The challenging employment market faced by recent law graduates is likely not the result of long-term problems in legal education, but rather is a direct result of broader economic problems that are having an even harsher impact on those with less education. It is unfortunate if some students relying on faulty information have made the costly decision to terminate their educations with bachelor's degrees when they would have benefited handsomely from a law degree.
Like all institutions, law schools are far from perfect. They must continuously strive to improve, to expend fewer resources in areas with low rates of return, and to focus more resources in areas that can do the most good for their students and for the rest of society. Educational institutions can be slow to move, and we hope Professor Tamanaha's advocacy will focus greater attention on efficiency and productive use of resources. Constructive reforms, however, must be built on good data, rigorous analysis, and an accurate understanding of the status quo ante. Whatever one's preference for change, the data is clear: law schools typically provide both law students and the federal government an attractive rate of return on investment.
